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EXECUTIVE SUMMARY

This report presents the findings of an extensive review of the

in 1963, when rail cars were still the main form of

transportation for farm animals. In 2003, the USDA

federal government’s enforcement of the Twenty-Eight Hour authored a memo explaining that the Statement of Policy

Law. This law requires transporters that carry certain farm also applies to animals shipped on trucks.

animals interstate to unload, feed, water, and rest the animals
- Records received from the USDA via FOIA show only 12

USDA enforcement inquiries into possible violations of
the law over a 15-year period from 2006 to 2021. AWI

located another investigation through online research,

after 28 consecutive hours in transit.! The Animal Welfare
Institute (AWI1) submitted multiple Freedom of Information Act
(FOIA) requests to three federal departments over a 15-year

period to analyze enforcement of the law. The report describes

the current framework of the Twenty-Eight Hour Law, pinpoints in addition to two pending investigations whose details

problems with the law and its enforcement, and outlines the have not yet been released. This brings the total number

(underused) authority of the US Department of Agriculture of USDA investigations to 15. In at least seven of these
(USDA) and the US Department of Transportation (DOT) to

enforce the law.

cases, the USDA found sufficient evidence for a violation
of the law. However, only one of these was reported to the

DOJ to determine whether enforcement was appropriate.

From the records received, AWI concluded that the law is ~ FOIA records suggest that the USDA has not submitted

f i itori N
rarely enforced, due to an inadequate monitoring system and violations to the DOJ because (1) USDA personnel are

muddled enforcement authority. Specific findings include: not provided the guidance needed to understand their

- Of the three government entities associated with the role in the law’s enforcement, and (2) drivers are not

Twenty-Eight Hour Law, two—the US Department of
Justice (DOJ) and the DOT—have not promulgated
specific regulations to assist with enforcement of the
law. Neither the DOJ nor the DOT could provide AWI with
any records related to the law, even though the law is
codified within DOT statutes, and DOJ regulations assign
actions related to the law to its Criminal Division.

The USDA, on the other hand, has taken some
responsibility for enforcing the law. Its “Statement

of Policy under the Twenty-Eight Hour Law” has been
codified into federal regulations. However, this policy
statement has not been amended since its codification

required to provide documentation of the duration,
mileage, or stops made on their trips.

Millions of animals are transported interstate each
year, and virtually none of these shipments are
monitored for violations of the Twenty-Eight Hour Law.
Animal agriculture industry data suggest that shipping
animals without rest for longer than 28 hours is a

common practice.

Possible approaches to enforcing the law are offered at the

report’s conclusion.
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LEGAL BACKGROUND
The Twenty-Eight Hour Law

Congress enacted the Twenty-Eight Hour Law in 1873, repealed
and replaced it in 1906, and repealed and re-enacted it in
amended form in 1994.2 In its current form, the law states that
a carrier transporting animals interstate “may not confine
animals in a vehicle or vessel for more than 28 consecutive
hours without unloading the animals for feeding, water, and
rest.” If transport will exceed 28 consecutive hours, animals
must be unloaded in a humane manner, put into pens
equipped with feed and water, and allowed to rest for at least
five hours before transport is resumed.

There are four exceptions to the law:

1. Sheep may be confined for an additional eight hours when
the 28 hour period ends at night.

2. Animals may be confined for more than 28 hours when there
is an accident or unavoidable circumstances.

3. Animals may be confined for 36 consecutive hours when the
owner or custodian requests in writing (separate from a bill
of lading) that the period be extended.

4. The law does not apply when animals are transported in
a vehicle or vessel in which the animals have food, water,
space, and an opportunity for rest.

The carrier or owner of a truck that knowingly and willfully
violates the law is subject to a civil penalty of at least $100 but
not more than $500 for each offense.3 According to the law,
the attorney general shall bring a civil action to collect the
penalty when notified of a violation.* Traditionally, the USDA
has reported violations to the DOJ. However, the law is found
in the US Code dedicated to transportation, which means

that the USDA may not be the only executive department
responsible for informing the attorney general when a carrier
has violated the law.

Regulations Under the Twenty-Eight Hour Law

As suggested above, there are at least three government entities
associated with the Twenty-Eight Hour Law: the DOJ, the USDA,
and the DOT. Neither the DOJ nor the DOT have promulgated
specific regulations to help enforce the law. The DOJ regulations
only state that the assistant attorney general of the Criminal

Division is assigned to supervising actions related to the law.®

In 1963, the USDA Animal and Plant Health Inspection Service
(APHIS) codified its “Statement of Policy under the Twenty-
Eight Hour Law” into federal regulations, demonstrating

its authority over enforcement of the law.” The language
indicates the amount of food, water, and rest that should be
given to animals transported on rail carriers. Animals are to
have “sustaining rations” of feed, an “ample supply of potable
water,” and enough space so that all animals can lie down
simultaneously. Additionally, the policy states that animals
unloaded for feed and water and then put back in the transport
container for rest are to be given not less than two hours in

the pens; if unloaded for feed only, animals are to have not less
than one hour in the pens.®

The Statement of Policy has not been amended since its
codification in 1963. At that time, rail cars were still the main
form of transportation for farm animals. In 2003, after rail cars
had become nearly obsolete for farm animal transport, APHIS
wrote an intra-agency memo explaining that the Statement

of Policy also applies to animals shipped in trucks. In 2005,
animal advocates petitioned APHIS to publicly recognize that
the Twenty-Eight Hour Law applies to trucks used for the
interstate transport of animals.® The agency responded to the
petition with a letter stating that “the plain meaning of the
statutory term ‘vehicle’ in the Twenty-Eight Hour Law includes
‘trucks’ which operate as express carriers or common carriers.”°
However, the USDA has not updated its Statement of Policy to

align with current animal transport practices.!*

MONITORING AND ENFORCEMENT OF
THE TWENTY-EIGHT HOUR LAW

Rail carriers were responsible for a majority of interstate
shipments of animals from the time Congress enacted the
Twenty-Eight Hour Law in 1873 until the 1960s. Stock cars,
which carried animals, decreased from 80,000 in use in

1922 t0 31,000 in 1960.% In 1919, rail carriers shipped
approximately 35 million tons of animals and animal products,
but by 1960 this number had decreased to 9.5 million.:

The number continued to decrease, as multi-unit, long-haul
trucks became more popular.t

During the period when rail carriers transported a majority
of live animals, the USDA enforced the Twenty-Eight Hour
Law. Initially, the USDA tasked the (now defunct) Bureau of
Animal Industry with regulating the interstate movement of
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animals.'> During the 11-year period from June 1906 to June
1917 the bureau reported approximately 9,000 violations of

the Twenty-Eight Hour Law for prosecution, which resulted in
$426,818 in penalties.t

As the number of animals shipped on railroads decreased,

so did the number of Twenty-Eight Hour Law cases.' Cases
involving rail carriers still appear in the records, however,
throughout the first half of the 20th century. For example, in
1941, a railroad appealed a 1937 decision against it to the First
Circuit Court of Appeals. In 1938, a case against a rail carrier
reached the US Supreme Court, which weighed in on the
definition of “willfully” under the law.*®

A thorough search of Westlaw records suggests that the DOJ
did not bring any cases for violations of the Twenty-Eight

Hour Law—on railroads or trucks—during the second half of
the 20% century. There were reports of violations, but these,
too, continued to drop. For instance, there were 400 reported
violations in 1967% In 1976, there were fewer than 100.2° This
is due in part to the fact that the USDA did not affirm that the
law applied to trucks until 2003. (In 1964 and 1971, animal
welfare organizations attempted unsuccessfully to get federal
legislation passed stating that transport of animals via trucks

was covered under the law.?)

Even though the USDA now acknowledges that the law
applies to trucks, FOIA requests to the DOJ, USDA, and DOT
help illustrate that enforcement of the Twenty-Eight Hour

Law has not improved in the 21° century. AWI submitted FOIA
requests to three divisions within the DOJ—Environmental
and Natural Resources, Justice Management, and Civil—
asking for all records related to the Twenty-Eight Hour Law
from 2006 to 2009. The three divisions could not locate any
records from this period.

Furthermore, AWI has obtained no evidence to suggest

that the DOT has played any role in the enforcement of the
Twenty-Eight Hour Law, even though the law is codified within
Title 49 of the US Code, which is dedicated to transportation.
In calendar year 2019, the Federal Motor Carrier Safety
Administration (FMCSA) conducted 3.27 million roadside
inspections for commercial driver violations. That year, the
agency cited nearly 1 million violations, falling under 185
separate driver violation codes.?? None of these inspections or
violations involved enforcement of the Twenty-Eight Hour Law.

Over the past few years, AWI has submitted three FOIA
requests to the DOT—one to the Office of Inspector General
(OIG) and two to the FMCSA. The DOT OIG’s response to the
request stated that the department had no records on file
related to the Twenty-Eight Hour Law.?> AWI’s first request to
the FMCSA requested records from 2006 to June 2016, and
its second sought records from July 2016 through the end

of 2018. No records were produced in response to either of
these requests.?

The USDA, on the other hand, has taken some responsibility
for enforcing the law as it applies to trucks. AWI submitted
over half a dozen FOIA requests to APHIS from 2009 to 2022
to determine the USDA's role in enforcement of the law. AWI
did not receive its first set of records from APHIS until 2015.
The records show 12 APHIS Investigative and Enforcement
Services (IES) inquiries (discussed in detail below) into
possible violations of the law over a 15-year period from
2006 to 2021. APHIS also informed AWI that it had two
ongoing investigations as of 2022 but was unable to disclose
any further information. Through online research, AWI found
another IES investigation, bringing the total number of
investigations to 15.2° In at least seven of the 15 instances, IES
found sufficient evidence for a violation of the law. However,
IES only reported one of these violations to the DOJ for
prosecution. AWI has submitted a FOIA request to the DOJ for
information relating to this referral or any other enforcement
of the Twenty-Eight Hour Law between 2015 and 2020. In
the DOJ’s response, AWI did not receive any records relating to
enforcement of the law or the referral.

IES investigations have been initiated as a result of two
USDA procedures. APHIS Veterinary Services (VS) and the
USDA Food Safety and Inspection Service (FSIS) each have
protocols—albeit weak ones—for detecting violations of

the Twenty-Eight Hour Law. Both agencies report potential
violations of the law to IES for further investigation. According
to AWI's analysis of USDA, DOJ, and DOT involvement, these
VS and FSIS procedures are the only official mechanisms by
which the federal government currently identifies violations
of the Twenty-Eight Hour Law. The records suggest that the
only other means of prompting IES to initiate an investigation
isif a large number of animals are reported to have died
during transport, and/or there is public outcry. The following
subsections will review the FSIS and VS procedures.
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The FSIS Reporting System for Potential Violations of the
Twenty-Eight Hour Law

In 2010, the FSIS, which maintains personnel at all federally
inspected slaughter establishments in the country, issued

a notice to its slaughter establishment personnel informing
them of the Twenty-Eight Hour Law, and advising inspectors
to contact APHIS if they suspect a violation of the law. The
FSIS incorporated this notice into Directive 6900.2, Humane
Handling and Slaughter of Livestock. The directive states
that if animals arrive at a slaughter establishment looking
exhausted or dehydrated, then FSIS personnel are to ask

the establishment manager if the truck driver stopped in
compliance with the Twenty-Eight Hour Law. If the manager
or truck driver is uncooperative, or the FSIS personnel believe
the animals’ exhaustion or dehydration is due to transport in
excess of 28 hours, the FSIS personnel are to contact APHIS.2¢

This directive has led to only two IES investigations of
potential violations of the law since 2010.# In both instances,

IES determined no violation occurred.

VS Import and Export Protocols

Animals are frequently shipped in trucks into and out of the
United States from Canada and Mexico. Import and export
protocols for these shipments depend upon the species,
destination, and utility of the animal (i.e., animals to be used
for breeding or animals for immediate slaughter). Generally,
shipments are not monitored for compliance with the Twenty-
Eight Hour Law. Import and export protocols for pigs and
ruminants other than cattle do not address the Twenty-Eight
Hour Law.?® However, detailed instructions for compliance with
the Twenty-Eight Hour Law are in place for the movement of
certain cattle, as these shipments have historically been closely
monitored due to the potential threat of bovine spongiform
encephalopathy, or “mad cow disease.”?*

While VS does not have a Twenty-Eight Hour Law protocol in
place for shipments of pigs and ruminants other than cattle,

the agency does often require seals for international truck
shipments.® This provides USDA personnel with direct evidence
to determine if the animals were unloaded, as a seal needs to be
broken for unloading to occur. When exported from the United
States to Mexico, shipments of breeding sheep and goats are
sealed, and the seal number recorded on a health certificate.3
The health certificate also requires that the shipper provide the

place of origin and the point of embarkation. The certificate
does not require detailed information on the route, rest stops,
or even the exact date the trip is to commence. Additionally,
shipments of pigs bound for slaughter, and sheep and goats
bound for slaughter or feed yards are sealed when exported
from Canada to the United States.? However, VS protocol
instructs drivers to go directly to the slaughter establishment
or other final destination within the United States.> It does not
make an exception for the Twenty-Eight Hour Law.

For cattle, transport containers are sealed when animals

are transported from Canada to the United States, from the
United States to Mexico, and when they are brought into the
United States from Canada as a thoroughfare to Mexico.®
For shipments from Canada and the United States to Mexico,
the seals are not to be broken until the animals arrive at

the border, unless the driver is required to stop under the
Twenty-Eight Hour Law.3¢ Drivers who stop must do so at a
USDA-approved station. At the station, a USDA-accredited
veterinarian will break the seals to unload the animals.>” When
it is time to reload the animals onto trucks, the veterinarian

will reseal the truck with new seal numbers.?®

Currently, there are five pre-approved “feed, water, and rest”
(FWR) stations in the United States.3* When a driver stops
at an approved station, in compliance with the Twenty-
Eight Hour Law, they must have an addendum for rest

stops completed with the information for the seal that the
accredited veterinarian broke.*® This addendum is to be given
to VS-authorized personnel upon arrival at the border.** For
shipments of cattle from Canada to Mexico, shippers are
also required to obtain an “Import or in Transit Permit.” The
application must include the truck’s route, number of drivers,
and estimated travel time.*?

Additionally, as with the protocol for certain pigs, sheep, and
goats, drivers transporting cattle into the United States from
Canada must go directly to an APHIS-approved slaughter
establishment or other final destination within the United
States.** Again, VS does not make an exception for the Twenty-
Eight Hour Law.

Summary of IES Investigations

TX-06284-VS: In June 2006, several companies shipped 2,644
pigs owned by Pig Improvement Company from Greenville
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and Somerset, Ohio, to Querétaro, Mexico, with a stop in
Brownsville, Texas, before crossing the border. In Texas, USDA
personnel discovered 152 dead animals on the trucks. An
investigation ensued. The investigation showed crowded
conditions, which prohibited most of the animals from
accessing water. Some trucks did not provide water at all,
and 10 of 11 trucks did not feed the animals. The investigator
concluded that several of the companies violated the law.
However, according to a letter sent from IES to the USDA’s
Office of General Counsel, IES did not believe it had the
authority to enforce the Twenty-Eight Hour Law, and asked
that the violations be submitted to the DOT. According to the
FOIA records, IES never reported the case to the DOT.

CA-08470-VS: In December 2007 animal advocacy
organizations requested an investigation into Pacific Livestock
Company for potential violations of the Twenty-Eight Hour
Law. The organizations submitted video evidence to support
allegations that the company shipped animals from Alberta,
Canada, to Vacaville, California, in journeys lasting longer
than 28 hours without providing feed, water, or rest to the
animals. Additionally, the organizations alleged that Pacific
unloaded animals from their trailers directly into transport
containers, where they spent hours before being shipped to
Oakland, California, and then across the ocean to Hawaii. IES
commenced an investigation into the incident. IES interviewed
a Pacific employee who stated that shipments from Canada
had not come in to Vacaville for approximately two years.
Additionally, interviewees stated that pigs were unloaded
from trailers into pens, where they had time to eat, drink, and
rest before being put into shipment containers. After these
interviews |ES concluded that there was insufficient evidence
of a Twenty-Eight Hour Law violation.

WI-10009-VS: In March 2009, cattle loaded in Canada and
shipped into the United States were left on a truck for longer
than 28 hours. FOIA records provided little detail for this case,
but according to the records, a Canadian company exported
animals into the United States for immediate slaughter at

a Wisconsin slaughter facility. A veterinarian (presumably

at the slaughterhouse) requested an IES investigation

for the potential violation of the Twenty-Eight Hour Law.

IES determined that a violation occurred, but closed the
investigation because it could not find a US entity for Loerzel
Farm Transport, the Canadian shipping company.

CA-10421:1n 2010, a transport company shipped 33 cattle from
Fordyce, Nebraska, to a slaughter establishment in Pico Rivera,
California. According to on-site FSIS personnel, the animals
looked dehydrated and lethargic upon arrival. When questioned
at the establishment, the truck driver responsible for the cattle
stated that he did not unload and rest the animals before arriving
at the establishment. FSIS personnel contacted APHIS, which
then initiated an investigation into the matter. The transport
company told APHIS that all drivers using this route are told

to stop at a livestock market in Utah and unload the animals.
However, the market does not keep a record of who stops and
unloads animals. During the investigation, IES was unable to
locate the driver of the truck for an interview. Therefore, IES found
insufficient evidence for further action and closed the case.

IL-11039-VS: In February 2011, a truck driver transported 134
pigs from South Dakota to a slaughter establishment in Marengo,
llinois. A supervisory public health veterinarian (SPHV) for the
FSIS observed three “dead on arrival” sows, three crippled sows,
and one condemned sow during the unloading. Additionally,
some of the sows appeared thirsty and there was no indication
that the animals received water or food during transport. The
truck driver stated that a majority of the animals were not
unloaded until they got to the Illinois slaughter establishment,
which took about 35 hours. However, documentation suggested
that the trip was less than 28 hours. The SPHV reported this
information to the FSIS Chicago District Office, and the office
forwarded this information to APHIS. An investigation by IES
concluded that the agency could not definitively show that the
driver violated the Twenty-Eight Hour Law.

NM-11032-VS: In May 2011, two trucking companies shipped
78 cows from New Holland, Pennsylvania, to Santa Teresa, New
Mexico, en route to Mexico. Before departing New Holland,
APHIS personnel sealed the trucks, as is required for cattle
being shipped to Mexico. Upon arrival in Santa Teresa, APHIS
personnel discovered that the seals had not been cut. The
journey from New Holland to Santa Teresa took approximately
32-40 hours (2,000 miles) for the first truck, and 38-40 hours
for the second truck (2,100 miles). Upon arrival, the seals

were intact, and an APHIS veterinarian requested that IES
investigate any violations of the Twenty-Eight Hour Law. The
drivers admitted to knowing about the law, but stated that they
did not have a good place to feed, water, and rest the animals
along the route.** After the investigation, which clearly showed
that the trip violated the law, IES gave both companies an
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official warning. In the warning, IES threatened the companies
with civil penalties of up to $650 for each violation.* The
agency did this even though, in email communication, APHIS
personnel stated that they do not have civil penalty authority.

ID-150002-VS: In February 2015, a trucker from West Coast
Livestock Express contacted a Wisconsin Department of
Agriculture, Trade and Consumer Protection (WDATCP)
employee to determine whether there was a rest stop for
livestock transporters en route from Wisconsin to Idaho and/
or California. The WDATCP employee referred the matter to
APHIS officials, who then referred the case to IES to investigate
whether the transporter had violated the Twenty-Eight Hour
Law. The investigation of the company’s daily logs showed
shipments of calves from Bonduel, Wisconsin, to Jerome,
Idaho. None of these logs included trips that exceeded 28
hours, and online mapping services showed the trip was only
25 hours. APHIS determined that the evidence did not support
a violation of the law.

MI-150030-VS: In 2015, Mihm Transportation Company was
investigated by IES for repeated violations of the Twenty-Eight
Hour Law while transporting cattle to and from St. Louis,
Michigan, to Bliss, Jerome, and Malta, Idaho. The investigation
found 23 shipments where driver logs indicated drive time
exceeded 28 hours. In four instances, animals were given food,
water, and rest, but not before exceeding 28 hours of continuous
transport. AWI's review of the driver logs indicates that in most
cases, driver teams were utilized for these trips. In one case
where no driver team was used, two violations occurred in one
trip from Bliss, Idaho, to St. Louis, Michigan. Where driver teams
were used, one violation occurred per trip either to or from
Idaho or Michigan. In one particularly troubling trip, a driver
team stopped off for 35 hours without unloading their animals,
leaving cattle on the truck for 74 continuous hours. In another
egregious event, a single driver did not offload for over 48 hours.
Most records, however, indicated that drivers were only 2-3
hours in excess of the Twenty-Eight Hour Law’s requirements.
Rather than refer the case to the DOJ for enforcement, APHIS
issued an official warning and notice of alleged violation to the
carrier and threatened civil penalties of “up to $60,000 or other
sanctions for each alleged violation described” in its warning
letter. The letter stated, “Although we have authority to pursue
penalties for this type of alleged violation(s), we have decided
not to pursue penalties in this instance so long as you comply,

in the future, with the 28 Hour Law and regulations.”

MI-150052-VS: APHIS began an investigation into a shipment
when a port veterinarian notified her supervisor that a

load of imported cattle bound for slaughter was held for an
extended period after release from the port. On September 23,
2015, a truck driver entered the United States from Canada
transporting the 38 cattle. The carrier was inspected, sealed,
and released at the animal inspection station in Michigan.
Shortly after leaving the inspection station, the truck was
stopped for speeding, escorted to a truck stop in Smith’s
Creek, Michigan, and placed out of service. During detention,
documents obtained from the Department of Homeland
Security’s Customs and Border Protection agency indicated
that the driver did not have authority to operate within the
United States. Because the driver was detained, the animals
were not offloaded until two days later, September 25, which
amounted to at least 46 hours of continuous confinement.
There was substantiated evidence, according to the IES
investigation, that the carrier violated the Twenty-Eight Hour
Law. The report also indicated that because the trip originated
in Canada, the Canadian Health of Animals Regulations might
have been violated. The records received by AWI do not indicate
whether the USDA issued an official warning to the carrier or
whether the case was referred to the DOJ for enforcement.

WI-150005-VS: On January 12, 2017 APHIS issued an official
warning against West Coast Livestock Express for failure to
comply with the Twenty-Eight Hour Law during repeated trips
carrying calves from Bonduel, Wisconsin, to Jerome, Idaho, and
Tulare, California. A veterinarian requested an investigation
after identifying interstate certificates of veterinary inspection
for these movements. The driver logs demonstrate that at
least 16 individual violations of the law occurred during these
trips from 2014 to January 2016. The longest time on the
truck found in these records is 56.5 hours. Despite extensive
evidence of Twenty-Eight Hour Law violations, APHIS only
issued an official warning and notice of alleged violation to
the carrier, and threatened civil penalties of “up to $5,000,

or other sanctions for each alleged violation described” in its
warning letter. The initial report of investigation stated, “The
[Department of Justice] has recently reviewed anthr [sic]
investigation and determined there is no criminal violation

... USDOQJ is currently reviewing the case for civil violation
enforcement.” AWI has not yet received files from the DOJ
relating to this review. The official warning document AWI
received contains no information about what the DOJ's
findings were. The USDA ultimately concluded (as it did in the
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MI-150030-VS case above), “Although we have authority to
pursue penalties for this type of alleged violation(s), we have
decided not to pursue penalties in this instance so long as you
comply, in the future, with the 28 Hour Law and regulations.”

NE-210001-VS: On October 2, 2020, APHIS began an
investigation into the transport of cattle traveling from Burbank,
Washington, to Lexington, Nebraska. The truck had been loaded
at 7:00 AM (PDT) September 30 but did not arrive to its final
destination until 9:44 PM (CT) on October 1. The truck faced
mechanical difficulties in Cheyenne, Wyoming, and had been
stopped by state patrol in North Platte, Nebraska, for vehicle
violations, both of which caused several hours of delay. When
the purchaser of the cattle realized the cattle had been en route
for over twenty-eight hours, the truck was instructed to offload
the cattle near Lexington, Nebraska, at a sale barn at 4:00 PM
(CT) on October 1. The cattle did not receive water, food, or rest
beforehand, despite being in continuous confinement for at
least 31 hours. On January 19, 2022, APHIS issued an official
warning letter and notice of violation to the carrier and warned
of penalties of up to $300,000. Despite the serious penalties
and violations, however, APHIS declined to pursue penalties
“as long as you comply, in the future, with the 28 Hour Law and
regulations.”

PA-210022-VS: On May 26, 2021, APHIS opened an
investigation into an injured horse discovered in a horse trailer
being hauled from Wellington, Florida, to Pine Plains, New
York. State police conducting a commercial vehicle inspection
stopped the driver at a Pennsylvania gas station en route to
deliver four horses to polo teams in New York. When officers
inspected the horse trailer, one of the four horses had fallen
onto her side and was injured as a result of her transport. When
she exited the trailer, the horse was unable to gain footing and
collapsed onto the pavement in the parking lot. When further
officials were called to the site, the on-site veterinarian believed
the horse suffered from dehydration and lack of nourishment
during her journey. The driver had previously stopped in Dunn,
North Carolina, where the horses were unloaded onto a local
farm and provided with fresh water and hay. Despite extensive
photographs of the horse’s injury and the inability of the
investigators to confirm the driver’s time log, the driver was not
prosecuted. Because the journey from Wellington, Florida, to
Pine Plains, New York, did not exceed twenty-eight hours, even
with a rest stop in North Carolina, APHIS determined there were
no violations of the law.

THE CURRENT REGULATORY
FRAMEWORK IS INSUFFICIENT TO
PROPERLY ENFORCE THE TWENTY-EIGHT
HOUR LAW

The Twenty-Eight Hour Law is one of only two federal laws with
the express purpose of creating a more humane agriculture
system. While the law does not provide specifications for several
animal welfare indicators such as space per animal, bedding,
and fitness to travel, it does require basic care of animals in
terms of food, water, and rest. The law also aims to add a layer of
safety to our food supply by ensuring healthy animals arrive at
slaughter establishments, livestock markets, and other industry
facilities. Therefore, it is important that the industry comply with

the law and that the government vigorously enforce it.

The protocols in place to help enforce the law are inadequate.
The following analysis will focus on four main problems with
the current framework:

1. Large numbers of animal shipments are not monitored.

2. Monitoring techniques are insufficient to detect

violations of the law.
3. Enforcement is applied inconsistently.
4. APHIS’s investigatory and evidentiary tools are

indiscriminate.

Large Numbers of Animal Shipments Are Not Monitored for
Violations of the Twenty-Eight Hour Law

The current Twenty-Eight Hour Law enforcement strategy only
applies to animals being transported interstate to slaughter
and animals transported across the national border. However,
millions of animals are shipped interstate each year for
purposes other than slaughter. Calves are shipped between
states to feeding or breeding facilities, and pigs are moved
from farrowing to grow-out facilities. Farm animals are also
frequently shipped across state lines to auctions and markets.
Currently, not a single shipment of animals to these places is
monitored for violations of the Twenty-Eight Hour Law.

In 2005, 26 percent of pigs and 40 percent of cattle sold in

the United States were shipped interstate. Many of these are
“inshipments”—animals transported for feeding or breeding
purposes rather than immediate slaughter.* In 2018, 60 million
pigs and 21 million cattle traveled interstate as inshipments.*
This represents approximately 34 percent of all pigs and 40
percent of all cattle sold in the United States that year.*8
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In response to a 2012 national survey of health-related practices
in the pork industry (the survey is due be updated in 2020), 68
percent of pig-raising sites said that at least one shipment of
pigs left the site during the previous six months to an out-of-
state destination. Sixty-five percent of all sites indicated that
they sent at least one shipment of pigs to slaughter across

state lines. According to APHIS, which conducted the survey,
production sites of all sizes sent pigs interstate, but the largest
operations were most likely to do so.*

While the number of animals being shipped over 28 hours is
unknown, it is likely a common practice. Data from a 2003
Economic Research Service (ERS) report on the interstate
movement of livestock indicate that approximately 11
percent of farm animals transported for feeding and breeding
purposes are shipped more than 28 hours, which would have
amounted to 77 million animals in 2015.%° The actual number
of animals shipped more than 28 hours is likely much

higher, however, since the ERS did not include the millions
of animals shipped to slaughter establishments or across the
national border each year.

Trade association guidelines also suggest that shipping
animals without rest for longer than 28 hours is a common
practice, and one that is not monitored. The American Sheep
Industry Association’s Sheep Care Guidelines states that rest
stops should be given if long hauls of 48 hours or more are
expected.”! The guide does not mention the Twenty-Eight
Hour Law, or the fact that in most circumstances, transporting
sheep for 48 hours without rest stops would violate the law.
The Master Cattle Transporter Guide, part of the National Beef
Quiality Assurance program, does not discuss the Twenty-Eight
Hour Law. In fact, the guide reminds transporters to “keep
stops as short as possible in extreme heat or cold conditions,”
but does not mention the legal requirements of the Twenty-
Eight Hour Law.®

Although the Beef Quality Assurance Program does not
mention the Twenty-Eight Hour Law, the National Beef Quality
Audit (conducted approximately every five years) does evaluate
the condition of animals arriving at beef slaughter plants.

The 2016 audit sampled 10 percent of trucks during one day’s
production at 18 slaughter plants. The average transit duration
for cows and bulls across all loads surveyed was 6.7 hours,
across 283 miles. Many trips far exceeded 28 hours, however;
the longest observed was 39.5 hours, across 1,413 miles.*

Monitoring Techniques Are Insufficient to Detect Twenty-
Eight Hour Law Violations

Food Safety and Inspection Services Directive 6900.2: As
discussed above, FSIS Directive 6900.2 explains how personnel
at slaughter establishments should monitor for violations of
the Twenty-Eight Hour Law. The directive explains that FSIS
personnel are only to inquire about violations of the law if
animals appear dehydrated or exhausted upon arrival at the
slaughter establishment.** This subjective system has been

in place for 10 years, and the FSIS only detected two possible
violations of the law in that time (CA-10421-VS and 1L.-11039-
VS, described above). (Note: It is likely that the veterinarian
who reported WI-10009-VS, also described above, to IES
followed a protocol in line with Directive 6900.2. However, the
directive was not issued until a year after the veterinarian’s
investigation request, and WI-10009-VS is not counted here
among the cases brought based on the directive.)

The potential violations in CA-10421-VS and [L-11039-VS
were only discovered because a veterinarian in a supervisory
position saw the animals when the truck driver unloaded them.
FSIS personnel are not required to inspect animals when they
arrive at the slaughter establishment unless they are performing
Humane Activities Tracking System (HATS) verifications, which
generally occur once per shift at slaughter establishments.>
There is no minimum time that inspection program personnel
must spend on each HATS activity, and therefore it is possible
that FSIS personnel spend mere minutes inspecting the

condition of animals as they are offloaded from trucks.

Additionally, while inspection is required for all animals to

be slaughtered, FSIS personnel usually perform these duties
after the animals have been offloaded and put into pens. Once
animals are placed into these pens, the law requires that they
be given water immediately, and food if kept more than 24
hours, thus making it harder to determine if violations of the
Twenty-Eight Hour Law have occurred.>®

AWI also has found evidence that not all potential Twenty-
Eight Hour Law violations flagged by FSIS personnel are
investigated. In July 2013 an FSIS inspector at a slaughter
establishment in Tennessee generated a memorandum of
interview reporting a possible violation. He observed that two
truckloads of Canadian hogs had been unloaded, with one of
the trucks holding 12 dead animals; another 4 hogs died that
night. The inspector reported that the driver had traveled more
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than 28 hours since entering the United States from Canada
and had not watered the animals during that time. This
incident was not covered in the FOIA records received by AWI.

VS Import and Export Protocols: Compliance with the
Twenty-Eight Hour Law is particularly important for the
health and welfare of animals shipped internationally. These
animals are not shipped in large numbers—in 2019, the US
sent 40,970 pigs, sheep, and goats to Mexico”—but those
shipped are likely confined in containers for long periods of
time and are therefore at a higher risk for a variety of stressors,
which can lead to increased susceptibility to disease and
improper handling.®

Import and export protocols for pigs and ruminants other than
cattle are minimal. Often the protocol requires that shipments
of these animals are sealed, but VS gives no indication that

it monitors them for compliance with the Twenty-Eight Hour
Law. Worse, for animals imported into the United States from
Canada, VS protocol instructs drivers to take animals directly
to their destination, ignoring the Twenty-Eight Hour Law
altogether. Because instructions are not in place to monitor for
violations of the law for these shipments, and VS protocol may
in fact require noncompliance with the law in some instances,
it is likely that violations go unmonitored even when enough
information is provided through health certificates and seal
numbers to determine if a driver violated the law.

On the other hand, import and export procedures provide
instruction for how to comply with the Twenty-Eight Hour

Law when cattle are shipped to Mexico. Fortunately, when
APHIS investigations of cattle shipments are conducted at
border export facilities, they can definitively prove violations
of the Twenty-Eight Hour Law. Current seal and rest stop
addendum procedures provide APHIS with enough evidence to
demonstrate when a driver has not stopped in compliance with
the Twenty-Eight Hour Law. APHIS is able to do this because
animals are only able to leave a sealed container if the seal is
broken. If APHIS can show that a driver spent more than 28
hours en route, the seal shows whether the driver unloaded
the animals. In NM-11032-VS, APHIS was able to prove that

a driver violated the law because the driver entered the export
facility with the same seal on the container from when the

trip commenced. A similar incident occurred with respect to
MI-150052-VS, which was an import from Canada that was
sealed at the US border. Since the seal demonstrated the date

and time the shipment entered the United States, APHIS was
able to prove the driver had violated the law.

Unfortunately, instances like these are rare, and depend entirely
upon on-site personnel at export facilities taking an interest in
a specific shipment of animals. In 2009, AWI submitted a FOIA
request to APHIS asking for records related to all shipments

of bovines transported from Canada to Mexico for a two-year
period. APHIS sent records for 116 shipments. After estimating
the mileage of the routes provided, AWI found that 92 percent
of shipments took over 28 hours to reach their destination once
they entered the United States. Yet, the records were void of rest
stop addendums. As with these shipments, records indicate
that the driver in NM-11032-VS did not have a rest stop
addendum, but APHIS only commenced an investigation when
an on-site veterinarian requested one after he witnessed dead
animals on the truck.

In the last 15 years, there have only been three cases (TX-06284-
VS, NM-11032-VS, and MI-150052-VS) in which on-site officials
have taken an interest in a particular shipment. In one of these
cases, over 150 animals died during transport or immediately
thereafter. Violations of the law may go unnoticed because drivers
are often allowed to unload cattle at export facilities without being
required to disclose hour or mileage information to APHIS. Thus,
the only time a potential violation of the law is investigated is
when someone questions the drivers’ routes.

APHIS Applies Its Enforcement Authority Inconsistently

In the few cases, revealed through FOIA records, where APHIS
has detected violations of the Twenty-Eight Hour Law, it has
applied its authority inconsistently and has not followed its
obligation under the law. In a letter to AWI, APHIS stated that
its primary obligation under the Twenty-Eight Hour Law is to
report violations to the DOJ.>® Even though the agency has
uncovered violations of the law occurring on trucks, it appears
it has consulted the DOJ only once about a violation. In fact, in
six cases where APHIS found a violation of the law, it came to
several different conclusions regarding its authority. However,
recent cases suggest that APHIS merely threatens enforcement
regardless of the severity of the violation.

In one of the cases described above (TX-06284-VS), APHIS
suggested reporting the violation to the DOT because that is
all its authority allowed it to do.%° In another case (NM-11032-
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VS), IES provided the violator with an “official warning.” The
warning stated that APHIS may “pursue civil action including
penalties up to $650 for each violation described in the official
warning.” As with other such warnings, the letter stated that

it generally pursued penalties for these types of violations but
that it would not if the carrier complied in the future.®*

In another case (WI-10009-VS) where APHIS found a
violation of the law, agency personnel stated that they did not
have the authority to bring any action against the company
because of its status as a foreign entity. From the limited facts
recovered regarding WI-10009-VS, it seems that APHIS
should have submitted the violation to the DOJ, which then
would have decided whether to bring the case.

A 2011 email communication from an APHIS veterinarian

to an IES area manager about WI-10009-VS states, “It
appears that there is nothing we can do in this case, which is
unfortunate. It is likely that the majority of 28-hour violations
we will see will involve Canadian exporters, so we effectively
have an animal welfare regulation that we will not be able to
enforce in the majority of our cases. If that’s true, then we are
likely, over time, to have repeat offenders because they are
effectively exempt from meeting our regulations due to the fact
that they are a foreign entity.”

However, FOIA records show that APHIS acted differently in

a 2006 case where Steve’s Livestock Transport, a Canadian
company, violated the Twenty-Eight Hour Law. Records show
that the company received a letter of information (an informal
warning letter) for violating the Twenty-Eight Hour Law.?

In the three cases where the violator was a foreign entity,
APHIS should have reported the cases to the DOJ. Foreign
entities must comply with domestic laws when transporting
goods and animals within the United States.5* According to a
guideline prepared by the Department of Homeland Security
with assistance from the FMCSA, foreign entities must comply
with driver’s log, alcohol, hours of service, identification, and
inspection requirements.®* The department does not refer to
the Twenty-Eight Hour Law specifically, but this is likely due
to the lack of familiarity with the law, and should not be taken
as an assertion that foreign companies may ignore the law
altogether. Additionally, the law asks for agencies to report
violations. Here, IES expressly stated that it found a violation,
so it should have reported it to the DOJ.

In the more recent incidents for which AWI received
information, APHIS referred all four cases to IES for
investigation. However, APHIS never issued anything other
than a warning, even when it found repeated, substantiated
violations of the law. It is unclear to AWI why only one of the
three cases where IES found violations was referred to the DOJ,
even though violations seemed well documented.

FOIA records show that in the past, APHIS was uncertain as

to how it should handle the Twenty-Eight Hour Law overall.
Emails discovered through FOIA demonstrate that APHIS
personnel were uncertain about their authority under the law.%
When the FSIS amended Directive 6900.2 with information
about the Twenty-Eight Hour Law, APHIS showed it was
unaware of how to handle such cases.

One area veterinarian in charge stated that the agency needed
guidance on the issue. A 2009 email from the veterinarian to
a VS associate regional director had the following questions
pertaining to the Twenty-Eight Hour Law: “Does this only
pertain to slaughter facilities? What about livestock markets?
What about dealer facilities? The historic interpretation of this
[law] say([s] [it] only pertains to railroad cars, so the vehicle
really doesn’t matter now?” FOIA records do not indicate any
response to this inquiry. This email came about six years after
the USDA's inter-agency memo explaining that the Twenty-
Eight Hour Law regulations apply to trucks.

Another area veterinarian in charge emailed VS colleagues

in 2009 stating that he believed the Twenty-Eight Hour

Law was the responsibility of APHIS" Animal Care division.
More recently, however, emails reveal that personnel are less
confused about their ability to open IES investigations. For
example, several files AWI received include commands to open
investigations, with no questions about whether APHIS has
jurisdiction to enforce the law. However, it is glaringly apparent
that APHIS officials are hesitant to refer cases to the DOJ

for enforcement or impose penalties on violators even when
violations are substantiated.

APHIS Investigatory and Evidentiary Tools Are Indiscriminate

In three of the above cases (TX-06284-VS, WI-10009-VS,
and NM-11032-VS), IES relied on various types of evidence
to conclude that a violation had occurred. In TX-06284-VS,

the driver’s log, the trucks themselves, and a police report
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were used. According to the IES investigator, the driver’s log
demonstrated that in several shipments, the driver did not
stop to provide animals with food or water. FOIA records did
not provide all driver logs for the incident, but at least one
clearly shows that a shipment of pigs traveled over 3,200 miles
without stopping to unload and rest the animals. An affidavit
from a port veterinarian explained that the trailers used to ship
the animals were not equipped to water the animals during
transport. The police report stated that a USDA animal health
technician viewed the trucks in question and found them to

be overcrowded; therefore, even if there was water, not all the
animals would have been able to access it.%

The FOIA records for WI-10009-VS did not indicate the
documentation that IES used to conclude that a violation
occurred. Records did contain the exhibit list used in the
investigation, which included shipping records, a bill of lading,
a “Non-Domestic Livestock Receiving Verification Log,” and a
VS certificate titled “Export of Cattle or Bison for Immediate
Slaughter to the United States of America.”

In NM-11032-VS, the investigator concluded that a violation
occurred because (1) the shipment container’s seal was not
broken, (2) the truck driver confessed that he did not stop, (3)
an addendum for rest stops did not accompany the shipment,
and (4) records indicated which day the animals left their point
of departure. APHIS personnel told IES that the seal was not
broken and that there was not a rest stop addendum. The IES
investigator spoke with the driver during the investigation.
According to the investigation report, the driver said that “he

is familiar with the Twenty-Eight Hour Law but that he did not
stop during the trip for rest, feed or water for the cattle because
there are no rest stop facilities along the way for this."®” An
APHIS-accredited veterinarian had signed a “Certificate of
Cleaning and Disinfecting” at the beginning of the journey on
May 23, 2011, and sealed the trailer on the same day.

In later cases, the evidence relied upon includes driver logs,
interstate certificates of veterinary inspection (ICVIs), invoices,
and online mapping services. For example, in WI-50005-

VS, the exhibits include driver logs for the dates of suspected
violations, numerous ICVIs, invoices showing transactions
between the shippers and purchasers of the calves, and a
Google Maps inquiry showing the shortest routes from the
point of departure to the destination.

The lack of standardized documentation for animal transport
makes it difficult for APHIS to collect evidence and determine in
a timely manner whether the Twenty-Eight Hour Law has been
violated. For instance, it took APHIS 10 months to finish its
investigation into CA-10421-VS, despite the fact that the truck
driver who transported the animals admitted at the outset to
violating the Twenty-Eight Hour Law. During the investigation,
APHIS conducted interviews, solicited and reviewed affidavits,
and traveled to the offices of those involved. Yet, after all this,
APHIS was forced to make the determination that there was
insufficient evidence of a violation because there was no proper
documentation of the driver’s actions during the trip.

In other instances, APHIS put time and resources into its
investigations, yet the evidence needed to prove that a violation
occurred did not exist or was immaterial. In WI-10009-VS

and WI-150005-VS, it took APHIS approximately two years to
conduct an investigation into a possible violation of the law. In
WI-10009-VS, it concluded that a violation occurred, but that
Canadian companies are exempt from complying with the law
and therefore nothing could be done. Even when violations are
clear, as in WI-150005-VS and NM-11032-VS, it typically takes
APHIS months or years to finish the investigation.

THE USDA HAS THE AUTHORITY AND
RESPONSIBILITY TO BETTER ENFORCE
THE TWENTY-EIGHT HOUR LAW

While the previous section demonstrates how enforcement

of the Twenty-Eight Hour Law has failed, it also illuminates
ways to improve compliance with the law. There are two main
reasons why the USDA has not submitted violations of the
law to the DOJ. First, there is a lack of proper guidance for
APHIS personnel in understanding their role in the Twenty-
Eight Hour Law. Second, in most instances there is no specific
documentation a driver is required to provide to APHIS that
reviews the mileage, hours, and stops made on their trip.%® The
USDA has the authority under the Twenty-Eight Hour Law to
provide clarity on these two points and more as initial steps to
better enforcement of the law.

When Congress passed the Twenty-Eight Hour Law in 1906, it
specified that the USDA has certain enforcement powers under
the law. The law stated that the USDA would report violations
of the law to the attorney general. When Congress repealed
and reenacted the law in 1994, it did so “without substantive
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changes;” therefore, the department is still charged with
reporting violations of the law to the DOJ.%° Congressional
reports also demonstrate that Congress intended for the
USDA to have enforcement power over the law, given that it
implemented the law at the USDA’s request.”®

The USDA has clearly demonstrated it has authority to enforce
the Twenty-Eight Hour Law. While it has not always done so
to the best of its abilities, the department has been the entity
that has enforced the law since its enactment. As discussed
above, the Bureau of Animal Industry originally enforced the
law against rail carriers. APHIS wrote regulations to enforce
the law in 1963, when transport by rail was still common, and
it eventually affirmed that the law applied the law to trucks in
2003. Throughout, IES has investigated possible violations

of the law, although this currently occurs very infrequently,
and with only one case showing that APHIS referred a case for
prosecution to the DOJ.

POSSIBLE MECHANISMS FOR
ENFORCING THE TWENTY-EIGHT
HOUR LAW

Several options are available for enforcement of the Twenty-
Eight Hour Law—by the USDA and/or the DOT—without the
need for new legislation or rulemaking:

1. The number of hours in transit could be included on an

3. The USDA or the DOT could monitor ELD data remotely

for compliance with the Twenty-Eight Hour Law. This
potentially could be used to monitor the transport of farm

animals for multiple purposes.

. The DOT could monitor compliance with the Twenty-

Eight Hour Law by including enforcement as part of
roadside inspections conducted by the Motor Carrier
Safety Assistance Program (MCSAP). MCSAP inspectors
already monitor compliance with numerous FMCSA
regulations and hazardous material regulations. Inspectors
conducted 3.27 million inspections in 2019, and adding an
additional compliance check does not appear burdensome.
However, the Twenty-Eight Hour Law regulations are
found within USDA regulations, so it is unclear whether
MCSAP inspectors have enforcement jurisdiction. If such
enforcement is possible, this approach would cover the
transport of farm animals for all purposes.

existing or new form that accompanies animals to federally
inspected slaughter establishments. The form could be
collected or reviewed by USDA personnel at the slaughter
plant. This would cover animals transported to slaughter but
not those transported for breeding or feeding purposes.

. The FMCSA has finalized a rule to require the use of
electronic logging devices (ELDs) for tracking compliance
with hours of service regulations for motor carriers.”* ELDs
offer a potential mechanism for the DOT and/or the USDA
to track compliance with the Twenty-Eight Hour Law. One
way in which this could be accomplished is by having USDA
personnel at slaughter establishments review ELD data

or paper loghooks when they conduct inspections related

to truck unloading. During each shift at federal slaughter
plants, USDA personnel verify humane handling procedures
during animal unloading activities. (“Truck Unloading” is
designated as Category Il of the USDA’s Humane Activities
Tracking System.) This approach would cover animals
transported for slaughter but not for other purposes.

CONCLUSION

Initially, when animals were transported long distances
primarily on rail carriers, the USDA helped enforce the
Twenty-Eight Hour Law. Once the animal transport system
modernized, the department lost sight of its role under the
law. This has led to insufficient enforcement of long-distance
animal transport. The USDA has the authority to enforce the
law and should do so to stop its constructive nullification of
one of the very few laws Congress has passed to protect farm
animal health and welfare.
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